IN  THE  MATTER  OF  THE  HUMAN  RIGHTS  CODE,  1981, 
S.O.  C.  53,  AS  AMENDED; 


AND  IN  THE  MATTER  OF  THE  COMPLAINT  MADE  BY  MR. 
KEITH  B.  LANCASTER  OF  PETERBOROUGH,  ONTARIO, 
ALLEGING  DISCRIMINATION  IN  EMPLOYMENT  BY  ZELLER'S 
INC.,  AND  ITS  SERVANTS  AND  AGENTS,  MR.  JEFF  POWELL, 
MR.  J.  BARR,  AND  MR.  DALE  STAFFORD 


BOARD  OF  INQUIRY:  Dr.  D.J.  Baum 


APPEARANCES: 

Counsel  for  the  Commission  - 
Ms.  Linda  Kolyn 

Counsel  for  Respondents  - 
Michael  E.  Royce 


HEARINGS:  October  29  and  30,  1985  at  Toronto,  Ontario 


Introduction 


On  September  30, 1985, 1  was  designated  a  Board  of  Inquiry  to  hear  and 
decide  the  above-named  complaint  The  parties  agreed  that  I  have  juris- 
diction over  the  issues  in  dispute,  including  any  question  of  compensation 
should  I  sustain  in  whole  or  in  part  any  portion  of  the  complaint 

This  complaint  involves  a  matter  of  first  impression  under  the  Human 
Rights  Code  in  terms  of  a  claim  of  discrimination  in  employment  because 
of  record  of  offences  within  the  meaning  of  Sections  4(  1 )  and  9(h)  of  the 
Code: 

4(1)  "Every  person  has  a  right  to  equal  treatment  with 
respect  to  employment  without  discrimination  because 
of  race,  ancestry,  place  of  origin,  colour,  ethnic  origin, 
citizenship,  creed,  sex,  age,  record  of  offences,  marital 
status,  family  status  or  handicap. 

xxxxx 

9(h)  "record  of  offences"  means  a  conviction  for 

(i)  an  offence  in  respect  of  which  a  pardon  has  been 
granted  under  the  Criminal  Records  Act  (Canada)  and 
has  not  been  revoked,  or 

(ii)  an  offence  in  respect  of  any  provincial  enactment" 

At  this  point,  it  will  suffice  to  note  that  Mr.  Lancaster  had  been  employed 
as  a  salesperson  by  Zeller's  in  Cobourg,  Ontario  in  1967.  He  was  at  that 
time  twenty-two  years  old.  He  was  found  to  have  stolen  goods  from  the 
Company,  and  for  that  he  was  dismissed.  The  value  of  the  goods  stolen, 
some  four  items,  totalled  less  than  $50.00.  He  was  charged  and  convicted 
for  theft  under  $50.00  (four  counts).  On  February  14,  1977,  he  was  granted 
a  pardon  by  the  Governor  General  in  Council. 

Between  1977  and  1983,  Mr.  Lancaster  held  several  security-related  jobs. 
These  included:  Correctional  Officer,  Security  Courier,  and  Retail  Store 
Investigator. 

In  1983,  he  applied  for  a  position  as  Loss  Prevention  Officer  with  Zeller's 
in  Toronto.  Again,  though  a  great  deal  more  will  be  said  of  the  job  in  this 
Award,  it  is  enough  to  note  that  the  position  certainly  can  be 
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characterized  as  that  of  a  Retail  Store  Investigator.  The  Application  Form 
for  the  position  asked  if  Mr.  Lancaster  had  ever  been  convicted  of  a 
criminal  offence  and,  if  so,  to  state  the  details.  In  addition,  the 
Application  asked  if  Mr.  Lancaster  knew  persons  who  worked  at  Zeller's, 
and  if  he  had  ever  been  employed  by  the  Company. 

Mr.  Lancaster  answered  "No*  to  the  questions  noted  above.  In  the  result,  he 
was  hired,  and  for  several  months  served  satisfactorily  as  a  Loss  Preven- 
tion Officer.  Following  an  investigation,  about  which  more  will  be  said,  it 
was  discovered  by  the  Company  that  he  had  indeed  worked  there  before, 
and  that  he  had  been  discharged  for  theft.  He  was  summarily  discharged 
when  he  was  faced  with  this  information  which  he  confirmed. 

The  Commission's  Complaint  alleges  that  he  was  discharged  in  violation  of 
Section  4(1).  There  is  no  separate  complaint  concerning  the  question 
relating  to  the  question  on  the  Application  Form  about  convictions  for 
criminal  offences. 

The  Respondents  have  answered  that  Mr.  Lancaster  was  not  discharged 
from  the  position  of  Loss  Prevention  Officer  because  of  his  prior  convic- 
tion. Rather,  he  was  discharged  because: 

1.  He  did  not  answer  the  questions  put  to  him  on  the  Application 
Form  truthfully. 

2.  He  continued  to  withhold  information  concerning  his  past 
employment  with  Zeller's  during  the  course  of  the  Company's 
investigation. 

3.  It  is  the  Company's  policy  never  to  rehire  anyone  who  has  been 
'discharged  for  theft  of  Company  property. 

4.  The  position  of  Loss  Prevention  Officer  involves  one  of  sub- 
stantial trust  Not  providing  truthful  answers  on  the  Application 
Form  for  employment,  withholding  information  during  the  course 
of  an  investigaton  concerning  that  Application  Form,  and  having 
once  stolen  from  the  Company  are  incompatible  with  that  position 
of  trust 

Before  proceeding  to  the  findings  relative  to  this  matter,  it  may  be  useful 
to  set  out  my  understanding  of  the  purpose  of  that  provision  of  the  Code 
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that  gives  rise  to  the  Complaint. 


In  1977,  as  part  of  a  thorough  review  of  the  Code,  the  Commission  proposed 
a  number  of  amendments.  "Fifteen  years  have  gone  by  [since  the  enactment 
of  the  precedent-setting  Ontario  Human  Rights  Code];  new  needs  are  appar- 
ent. And  it  is  time  for  another  step."  {Life  Together:  A  Report  on 
Human  Rights  in  Ontario,  Queen's  Printer  for  Ontario,  July  1977,  at 
p.  8.]  One  of  the  proposed  amendments  related  to  discrimination  in 
employment  against  those  who  had  been  convicted  of  criminal  offences. 

The  Report  stated  at  pages  8-9:  "People  who  have  paid  their  debt  to 
society  by  serving  a  prison  term  often  cannot  reach  even  the  job  interview 
stage  because  of  loaded  questions  on  application  forms  that  effectively 
rule  them  out.  It  is  no  wonder  that  many  of  them  return  to  prison.  In 
Ontario's  prisons,  eight  out  of  ten  inmates  are  repeat  offenders." 

The  rate  of  recidivism  was  stressed  repeatedly  in  the  oral  submissions 
and  the  briefs  that  the  Commission  received  in  connection  with  the  review 
of  the  Code.  At  pages  80-81  of  its  Report,  the  Commission  stated: 

.   "According  to  one  brief,  from  the  London  and  District  Labour 
Council: 

"One  of  the  main  factors  behind  this  high  total,  we 
believe,  is  society's  attitude  toward  the  ex-offender. 

"When  an  individual  leaves  an  institution,  whether  on 
parole  or  at  the  expiration  of  his  sentence,  he  has  paid 
his  debt  to  society.  We  feel  it  to  be  totally  unjust  and 
criminal  to  expect  that  individual  to  make  payments 
towards  a  debt  that  should  be  marked  'paid  in  full'. 

"...  Failure  to  adopt  a  more  understanding  attitude 
towards  the  ex-offender  will  result  in  a  continued  high 
recidivisim  rate  and  will  rob  our  communities  of  poten- 
tially productive  members. 

"In  Ontario,  it  is  possible  at  present  to  discriminate  legally 
against  a  person  because  of  his  or  her  criminal  record  without 
regard  to  the  nature  of  the  crime,  to  its  severity,  to  whether  or 
not  it  was  a  repeated  offence,  or  to  the  age  of  the  person  at  the 
time  it  was  committed.  In  fact,  this  is  a  widespread  form  of 
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discrimination. 

"Many  companies  use  employment  application  forms  which  ask  the 
question:  'Do  you  have  a  past  criminal  record?  Answer,  Yes  or  No.' 
If  the  question  is  answered  in  the  affirmative,  the  application  is 
often  automatically  rejected,  and  the  applicant  is  given  no  oppor- 
tunity to  explain  in  an  interview  the  circumstances  and  background 
surrounding  his  or  her  record.  No  further  consideration  is  given 
to  the  qualifications  and  experience  of  the  individual  or  to 
whether  or  not  this  past  offence  would  affect  in  any  way  the 
applicant's  ability  to  perform  the  duties  required.  The  Commission 
has  encountered  examples  of  individuals  who  committed  minor 
offences  years  ago,  often  as  teenagers,  who  still  face  discrimi- 
nation and  repeated  rejections  in  employment  because  of  that 
criminal  record,  even  though  it  has  not  been  repeated. 

"There  is  no  desire  on  the  part  of  the  Commission  to  deny  the  right 
of  employers  to  know  the  background  of  employees  or  of  job 
applicants  in  order  to  determine  their  suitability  for  a  particular 
position.  However,  the  Commission  believes  that  this  background 
should  be  explored  during  an  interview,  not  on  the  application 
form,  and  that  it  should  be  assessed  fairly  in  terms  of  the  indivi- 
dual's overall  record  and  current  ability  to  perform  the  job. 

"The  Commission,  therefore,  recommends  that  'criminal  record*  be 
added  to  the  Ontario  Human  Rights  Code  as  a  ground  on  which  dis- 
crimination is  prohibited,  with  provision  for  exemptions  to  be 
granted  in  cases  where,  in  the  Commission's  view,  criminal  record 
may  be  a  valid  consideration.  . 

'The  Commission  also  recommends  that  a  special  provision  be 
added  to  the  Code  to  allow  employers  during  the  course  of  an 
employment  interview  to  raise  oral  questions  about  a  person's 
past  criminal  record  in  order  to  understand  the  nature  of  the 
offence  and  whether  it  will  affect  a  person's  ability  to  perform 
the  duties  of  the  job  being  considered. 

"As  it  has  proposed  with  other  grounds,  the  Commission  recom- 
mends that  it  be  enabled  to  correct  the  historical  disadvantages 
which  people  with  past  criminal  records  face  in  securing  employ- 
ment" 


The  Commission's  Report-was  published  in  1977.  Yet,  it  was  not  until  1981 
that  legislation  embodying  some  of  the  proposals  set  out  by  the  Commis- 
sion was  brought  before  the  Legislature.  At  that  point,  the  Government  of 
the  day  recognized  the  principle  of  non-discrimination  in  employment 
because  of  one's  criminal  record.  At  the  same  time,  however,  the  Govern- 
ment did  not  seem  prepared  to  give  a  wide  reading  to  that  covered  within 
the  area  of  protection.  This  is  illustrated  in  an  exchange  on  the  floor  of 
the  Legislature  between  the  Minister  who  introduced  the  legislation,  Mr. 
Elgie,  and  Mr.  Renwick: 

Mr.  Renwick:  "l  would  find  it  extremely  difficult  to  have  a  person 
affected  at  all,  even  in  a  miniscule  way,  in  his  employment 
or  in  his  application  for  employment  because  he  had  been  convicted 
under  the  Fisheries  Act,  paid  a  fine  of  $35  or  $50  and  found  that 
the  record  of  offences  was  still  available  to  be  used  against  him 
unless  he  could  produce  after  five,  six,  or  seven  years  a  pardon 
from  the  Crown " 

Hon.  Mr.  Elgie:  "Mr.  Chairman,  I  want  to  assure  the  member  [Mr. 
Renwick]  that  I  do  have  some  understanding  of  what  the  bill  as 
we  have  drafted  it  intends.  It  intends  to  include  both  indictable 
and  summary  convictions.  The  member  can  give  an  example  of  the 
Fisheries  Act  if  he  wishes,  but  let  us  also  not  try  to  deceive  any- 
body that  under  summary  convictions  we  can  have  theft,  fraud 
and  assault  So  this  government  intends  that  the  section  apply  to 
both  indictable  as  well  as  to  summary  convictions  and  would  not 
accept  the  amendment  [proposed  by  Mr.  Renwick  which  would  have 
enlarged  the  area  of  protection  in  the  relation  to  a  criminal 
record]." 

In  the  result,  the  amendment  proposed  by  Mr.  Renwick  failed.  The  govern- 
ment's proposals  went  forward  and  became  law.  [See,  Hansard,  I  egislature 
of  Ontario  Debates,  First  Session,  Thirty-Second  Parliament,  December  1, 
1981,  at  pp.  4100-4102.] 

What  conclusions  can  be  drawn  from  the  legislative  history?  It  certainly 
is  clear  that  the  legislature  intended  to  extend  the  reach  of  the  Code  to 
•  those  who  are  discriminated  against  in  their  employment  because  of  their 
criminal  record.  In  this  regard,  however,  the  range  of  protection  was  not 
broadly  defined.  But  it  did  clearly  embrace  those  who  received  a  pardon, 
such  as  Mr.  Lancaster.  He  falls  within  the  protected  class. 
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The  law  makes  it  clear  that  he  cannot  be  discriminated  against  in  his 
employment  because  of  a  conviction  under  the  Criminal  Code  for  which  he 
received  a  pardon.  More  precisely,  an  employer  cannot  use  the  conviction 
as  such  as  a  basis  for  denying  employment  opportunity. 

Yet,  having  said  this,  it  is  equally  true  that  an  employer  can  ask  what 
relationship,  if  any,  the  conviction  as  an  act  bears  upon  the  employee's 
ability  to  perform  the  job  being  sought  This  point  is  re-enforced  by 
Section  10(a)  of  the  Code:  "A  right  of  a  person  under  Part  1  is  infringed 
where  a  requirement,  qualification  or  consideration  is  imposed  that  is  not 
discrimination  on  a  prohibited  ground  but  that  would  result  in  the  exclu- 
sion, qualification  or  preference  of  a  group  of  persons  who  are  identified 
by  a  prohibited  ground  of  discrimination  and  of  whom  the  person  is  a  mem- 
ber, except  where,  (a)  the  requirement,  qualification  or  consideration  is  a 
reasonable  and  bona  fide  one  in  the  circumstance.' 


Findings 

Many  of  the  central  facts  relating  to  this  matter  are  not  in  dispute.  They 
were  mentioned  in  the  Introduction  to  this  Award,  and  they  are  repeated 
and  enlarged  upon  somewhat  here.  At  the  age  of  twenty-two,  Nr. 
Lancaster,  who  was  raised  and  spent  most  of  his  childhood  in  Cobourg,  had 
been  working  as  a  sales  person  for  Zeller's  in  that  city.  He  was  found  to 
have  stolen  four  items  from  the  store  with  a  value  under  $50.00.  For  this 
he  was  discharged.  Charges  were  laid  But,  the  record  does  not  make  it 
clear  whether  those  charges  were  laid  by  Zeller's,  or  by  the  police  on  their 
own  initiative. 

In  any  event,  Nr.  Lancaster  was  convicted  of  the  offence,  given  a  suspended 
sentence,  and  on  February  14,  1977  was  pardoned.  From  the  time  of  Pardon 
through  the  time  of  this  hearing,  the  record  makes  it  abundantly  clear  that 
Mr.  Lancaster  has  led  a  productive  and  useful  life.  This  goes  beyond  merely 
saying  that  his  record  is  unblemished.  In  1979,  he  completed  a  training 
programme  as  a  Corrections  Officer  with  the  Province  of  Ontario.  In  that 
regard,  he  received  a  certificate  from  the  Ontario  Ministry  of  Corrections 
dated  January  26,  1979.  Thereafter,  he  served  as  a  Corrections  Officer  in 
both  Provincial  and  Federal  facilities. 
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In  addition,  he  worked  "as  an  armed  security  courier  and  driver  for  Brinks 
Canada,  and  as  a  Store  Investigator  for  Hudson's  Bay  Co.,  Edmonton.  In  all 
of  these  positions,  he  served  honourably. 

On  November  9, 1983,  Mr.  Lancaster  applied  for  a  position  as  a  Loss 
Prevention  Operator  [LPO]  with  Zeller's  at  its  Dufferin  Mall  store,  located 
in  Toronto.  He  was  given  an  Application  for  Employment  Form  consisting 
of  four  pages  and  twenty-eight  questions.  Several  of  those  questions  have 
relevance  to  the  issues  raised  in  this  matter. 

1.  Question  11  asked:  "Who  or  what  brought  you  in  contact  with 
Zeller's?  How  did  you  happen  to  apply  for  a  position  here?" 

Mr.  Lancaster  answered  that  in  Alberta  he  had  dealt  with  Zeller's 
and  the  manager  at  one  of  its  stores  had  suggested  that  Mr.  Lan- 
caster apply  for  a  job  as  an  LPO  in  Toronto. 

2.  Question  12  asked:  "Are  you  acquainted  with  anyone  in  this 
organization?  If  so,  please  give  name,  position,  period  of 
acquaintance." 

Mr.  Lancaster  answered  "No"  to  the  question.  The  evidence  demon- 
strated that  he  was  in  fact  acquainted  with  two  persons  both  of 
whom  had  worked  in  the  Cobourg  store  of  Zeller's.  Mr.  Lancaster's 
explanation  for  his  answer  is  that  at  the  time  he  completed 
the  Application  for  Employment  he  did  not  know  whether  those 
persons  were  presently  employed  by  Zeller's.  [Transcript,  Question 
138,  at  p.  58.J 

3.  Question  13  asked:  "Have  you  ever  been  charged  with  or  con- 
victed of  a  criminal  offence?  If  so,  give  details." 

Mr.  Lancaster  answered  "No"  to  the  question.  In  his  evidence 
in-chief,  Mr.  Lancaster  properly  said,  'I  also  knew  that  because  of 
the  Criminal  Records  Act,  and  my  Grant  of  Pardon  under  it,  I  was 
entitled  to  say  'No'-,  or  answer  'No'  to  this  question,  even  in  its 
legal  form."  [Transcript,  Question  10,  p.  16]. 

A.  Question  16  had  five  parts:  "Have  you  been  employed  by  Zeller's 
at  any  time?  Date?  Where?  In  what  capacity?  Do  you  have  a 
Zeller's  charge  account?" 
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Mr.  Lancaster  answered  "No"  to  the  question.  Taking  the  answer 
most  favourable  to  him,  Mr.  Lancaster  said  in  his  evidence 
in-chief:  "When  I  came  to  that  question  the  first  thing  that  was  in 
my  mind  was  the  fact  that  I  was  a  good  store  detective.  I  knew  my 
job  and  I  knew  I  was  competent.  I  also  knew  that  I  have  been 
convicted  of  theft  from  Zeller's.  But  to  answer  'Yes'  to  this 
question  would  be  to  put  me  in  a  position  of  divulging  information 
which  by  an  Act  of  the  Federal  Parliament  of  Canada  I  was  entitled 
to  keep  secret 

"And,  so,,  to  be  consistent  with  my  previous  answer,  I  answered 
'No*  to  that  question.  And,  1  felt  that  if  1  did  get  the  job,  even 
though  I  had  answered  'No',  I  would  prove  myself  in  the  field.  So 
I  determined  that  1  should  answer  'No'  to  that  question."  [Trans- 
cript, Question  11,  at  pp.  16-17]. 

5.  Finally,  the  Application  for  Employment  ends  with  a  statement 
set  out  in  prominent  relief  to  which  the  applicant,  Mr.  Lancaster, 
attested:  "The  information  given  on  this  form  is  complete  and 
correct  1  understand  that  false  information  may  be  considered 
cause  for  dismissal  and  that  permanent  employment  is  dependent 
upon  acceptance  by  a  bonding  company,  and  the  verification  of 
business,  educational  and  personal  references.  I  authorize  Zeller's 
Limited  to  seek  business  and  credit  references  as  required.  I  also 
understand  that  transfers  are  frequent  in  the  retail  business  and 
will  accept  them  as  discussed  during  employment  interviews." 

There  can  be  little  doubt  that  Mr.  Lancaster  linked  all  questions  that  might 
disclose  to  Zeller's  his  previous  employment  and  the  theft  that  had 
occurred  to  his  conviction.  In  his  mind  it  is  fair  to  say  that  the  conviction 
arose  out  of  the  theft,  and  the  theft  was  forgiven  by  the  Pardon  granted  in 
1977.  He  intended  to  prove  himself  on  the  job. 

From  the  point  of  view  of  Zeller's,  putting  aside  the  question  relating  to 
criminal  record,  it  was  interested  in  determining  whether  Mr.  Lancaster 
had  the  necessary  qualifications  to  perform  the  job  of  LPO. 

At  this  point,  it  may  be  useful  to  set  out  the  job  description  which  Mr. 
Lancaster  sought,  and,  in  the  result,  obtained.  In  this  regard,  I  will  fully 
delineate  the  duties  and  responsibilities  of  an  LPO  as  set  out  in  the  Job 
Description  provided  by  the  Company  in  1983: 
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*  To  be  responsible  for  the  reduction  of  inventory  shortage  by 
regularly  covering  all  selling  and  non-selling  areas  of  the  store  to 
prevent  potential  shoplifting  occurences,  to  observe  and  report  to 
Store  Management  any  deviations  in  the  handling  of  company  poli- 
cies and  procedures  as  revealed  by  completing  the  designated 
section  of  the  Shortage  Control  Check  List  and  to  develop  and 
maintain  a  proper  staff  awareness  program  on  Loss  Prevention. 

DUTIES; 

-  To  be  fully  conversant  with  all  areas  of  Loss  Prevention 
Operator's  Training  Guide. 

*  -  To  prepare  monthly  Loss  Prevention  Reports  and  review  obser- 
vations and  recommendations  with  Management  to  discuss 
approved  recommendations  at  executive  meetings. 

*  -  To  prevent  shoplifitng  by  influencing  the  potential  shoplifter 
to  leave  the  store  without  any  unpaid  merchandise. 

*  -  To  apprehend  and  prosecute  shoplifters  in  accordance  with 
Company  policy  when  prevention  is  not  possible. 

*  -  To  advise  District  Office  of  internal  defalcations  when  nec- 
essary. 

-  To  maintain  a  professional  liason  with  the  local  police  and 
courts,  ensuring  that  Zellers  receives  maximum  cooperation. 

-  To  carry  out  duties  without  the  use  of  restraining  aids,  knives, 
firearms,  pellet  guns,  handcuffs,  badges  indicating  law  authority, 
or  any  other  object  that  could  be  construed  as  a  weapon. 

-  To  set  up  and  maintain  a  'Zaps'  program  as  per  Head  Office 
Guidelines. 

*-  To  complete  the  Daily,  Weekly  and  Monthly  reports  as  scheduled 
and  in  accordance  with  Company  policy. 
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*-  To  hold  staff  training  sessions  weekly  on: 

>  how  to  detect  a  shoplifter 

>  what  to  do  in  case  of  shoplifting 

>  how  to  prevent  shopliftng  (good  customer  service) 

*-  To  work  with  the  Associate  Manager  to  develop  and  conduct 
introductory  Loss  Prevention  Training  Programs  for  new  store 
staff,  and  retraining  programs  for  all  employees. 

*-  To  hold  staff  training  sessions  to  explain: 

>  how  to  prevent  shrinkage 

>  the  Shortage  Check  List 

>  potential  loss  situations 

*-  To  properly  complete  the  Shortage  Control  Check  List,  as  per 
Head  Office  Guidelines. 

*-  To  maintain  a  business-like  relationship  at  all  times  with 
other  employees  so  that  judgment  is  not  affected  by  personal 
feelings. 

-  To  ensure  that  the  Store  Manager  and  Associate  Manager's 
personal  purchases  are  handled  through  a  regular  check-out  and  not 
at  the  information  desk,  and  that  they  are  handled  according  to 
Company  policy.  (No  discount  at  checkout) 

-  To  be  prepared  to  rotate  within  stores  in  the  same  market,  as 
directed  by  the  District  Operations  Manager. 

*-  To  complete  at  the  end  of  each  rotation,  a  report  on  findings, 
for  review  with  the  Store  Manager. 

*-  To  form  and  act  as  Chariman  of  a  Loss  Prevention  Team. 

*-  To  give  executive  training  on  apprehending  Shoplifters,  com- 
pleting reports,  police  procedures,  etc. 

*-  To  have  a  good  understanding  of  all  company  policies  and  pro- 
cedures as  outlined  in  Company  manuals  in  order  to  complete  all 
questions  in  the  Shortage  Control  Check  List 
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*  Time  Allocation  Guidelines: 

Shoplifting  Prevention  -  50% 
Loss  Prevention  Check  List  -  40% 
Staff  Awareness  - 10% 

Mr.  Lancaster  accepted  the  Job  Description  for  Loss  Prevention  Operator. 
He  indicated,  however,  that  when  he  was  hired  by  James  Robertson  Barr, 
District  Operations  Manager  for  the  Toronto  and  Oshawa  Region,  about  65% 
to  70%  of  his  time  was  to  be  used  for  the  prevention  of  shoplifting.  More 
particularly,  of  the  job  itself,  Mr.  Lancaster  said:  "I  believed  at  the  time 
that  my  job  was  to  catch  and  prevent  shoplifting  by  apprehension  and 
prosecution,  to  audit  various  store  functions  of  management  in  the  area  of 
security  and  loss  prevention,  to  enhance  and  develop  staff  training,  and 
staff  awareness  of  loss  prevention  procedures  within  the  store,  liase  with 
other  Loss  Prevention  Departments,  and  the  Court,  to  preserve  evidence  in 
a  proper  manner,  and  to  conduct  myself  in  a  proper  manner  in  the  store  in 
relation  to  those  duties."  [Transcript,  Question  18,  at  pp.  19-20.] 

There  can  be  little  doubt  that  the  position  of  LPO  was  one  of  great  sen- 
sitivity. It  involved  a  delicate  balance  both  in  relations  between  the  Com- 
pany and  the  public,  and  the  Company  with  its  own  employees,  including 
the  management  of  individual  stores.  Mr.  Lancaster  was  to  prevent  the 
incidence  of  shoplifting  as  a  priority  matter.  That  is,  he  was  to 
discourage  the  shoplifter  from  even  attempting  theft.  Arrest  was  to  be 
accomplished  only  as  a  last  resort 

At  the  same  time,  he  was  to  carefully  monitor  the  Company's  own  employ- 
ees to  prevent  theft,  which  is  sometimes  referred  to  as  "shrinkage".  Such 
monitoring  included  ensuring  that  the  store's  own  management  complied 
with  Company  regulations  relating  to  the  personal  purchase  of  goods. 

To  accomplish  these  tasks,  LPOs  had  substantial  discretion.  There  was  no 
single  line  of  authority  to  which  they  were  responsible.  Clearly,  the  LPO 
worked  in  a  store,  and  had  to  interact  with  the  store  management.  Yet,  at 
the  same  time  the  LPO  had  to  report  to  the  District  Operations  Manager. 
Mr.  Lancaster  stated: 


"Well,  part  of  the  Loss  Prevention  Operator's  function  was  to 
audit  management's  adherence  to  company  policy  vis-a-vis 
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receiving  of  stock,  dispensing  of  stock  to  floors,  security 
procedure  on  the  store's  both  opening  and  closing  ...  -  the  daily 
operation  of  the  store,  [ljt  was  my  responsibility  to  observe  and 
report  on  it  in  a  written  form  ...  on  a  daily  basis. 


"  Some  of  the  reports  that  I  put  in,  as  I  said,  were  not  very 
flattering  to  Mr.  Powell  [the  store  manager]. 

"  Q.  Did  he  know  about  them? 

"  A.  Yes,  he  had  to  countersign  all  these  reports. 

"  Q.  Who  were  these  reports  put  into  to? 

"  A.  The  District  Operations  Officer. 


"  I  believe  a  copy  was  also  sent  to  Montreal."  [Transcript,  Ques- 
tions 58-62,  pp.  31-32;  see  also,  Questions  729-731,  pp.  Itf0-81.] 

Trust  and  competence  probably  ranked  as  the  two  most  important  qualities 
demanded  by  the  Company  of  its  LPOs.  Toward  achieving  those  ends,  the 
Company  had  an  obvious  interest  in  the  background  of  job  applicants  for 
the  position  of  LPO  and  a  real  interest  in  their  initial  and  ongoing  training. 

After  Mr.  Lancaster  completed  the  Job  Application  Form  for  LPO,  he  was 
interviewed  by  Mr.  Barr,  who,  alone,  made  the  decision  to  hire  LPOs  in  the 
region  for  which  he  was  responsible.  Mr.  Barr  questioned' Mr.  Lancaster 
concerning  his  experience,  but  at  no  point  did  Mr.  Lancaster  disclose  any 
past  connection  with  Zeller's. 

Following  the  interview,  a  job  offer  was  made  by  Mr.  Barr,  and  it  was 
accepted  by  Mr.  Lancaster.  Mr.  Barr  then  moved  to  have  Mr.  Lancaster 
undergo  training  at  the  Company  store  in  Cobourg,  the  same  store  from 
which  Mr.  Lancaster  had  been  discharged  several  years  before.  The  choice 
of  store  for  training  in  no  way  reflected  any  suspicion  that  Mr.  Barr  then 
had  concerning  Mr.  Lancaster.  Indeed,  it  is  fair  to  say  that  Mr.  Barr  was 
quite  satisfied  with  the  hiring  of  Mr.  Lancaster  as  an  LPO.  It  is  also  fair 
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to  say  that  if  Mr.  Barr  had  known  that  Mr.  Lancaster  had  been  discharged 
for  theft  from  Ze ller's,  he  would  not  have  hired  him. 

Mr.  Barr  telephoned  the  LPO  and  Trainer  at  the  Cobourg  store,  Ms.  Krystal 
Dinnage,  to  arrange  for  a  week  of  training  for  Mr.  Lancaster.  Ms.  Dinnage, 
like  Mr.  Lancaster,  had  spent  much  of  her  life  in  Cobourg.  When  Mr.  Barr 
gave  her  the  name  of  the  trainee,  Ms.  Dinnage  indicated  that  she  was 
familiar  with  the  surname,  and  that  there  were  several  brothers  of  a 
family  with  that  name.  One  of  the  brothers,  according  to  her,  had  had 
problems  with  the  police. 

Mr.  Barr  asked  Ms.  Dinnage  to  initiate  a  check.  Not  long  after  the  telephone 
conversation,  Ms.  Dinnage  reported  that  she  had  made  inquiries,  and  that 
there  was  nothing  to  report  Ms.  Dinnage  stated: 

"  A.  (Mr.  Barr]  told  me  that  he  had  hired  a  new  operator  for  me  to 
train,  and  he  said, '  You  might  even  know  him;  he  is  from  Cobourg, 
and  his  name  is  Keith  Lancaster.' 

Q.  And  what  did  you  say? 

A.  I  said  that  I  remembered  the  name  1  did  recall  that  there 

were  several  boys  in  the  family,  and  that  one  of  them  had  been  in 
some  trouble. 

Q.  What  sort  of  trouble? 

A.  1  really  didn't  know.  I  just  remember  that  it  was  when  I  was  a 
fairly  young  teenager,  and  I  could  just  remember  that  Richard,  who 
I  knew  best  of  the  boys,  had  a  brother  that  was  in  some  trouble. 

Q.  And  so,  what,  if  anything,  did  you  do,  or  say  about  that? 

A.  Well,  I  told  Mr.  Barr  that  I  really  couldn't  place  Keith  at  that 
particular  time,  that  I  just  knew  that  he  was  a  brother  of  Richard, 
and  I  said,  'Well,  let  me  check  around,  and  see  if  I  can  find  out 
anything  about  him.' 


A.  Well,  I  checked  around.  I  made  a  few  enquiries,  and  I  found  out 
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nothing  bad  about  Keith.  There  was  no  record. 

Q.  When  you  say  'no  record',  what  sort  of  record  are  you  referring 
to? 

A.  A  Police  Record,  a  Criminal  Record. 

Q.  And  what  did  you  do  after  you  had  ascertained  that? 

A.  I  called  Mr.  Barr  and  told  him  that  the  Lancaster  that  I  had 

these  recollections  of  having  been  in  some  trouble  was  not  Keith. 
[Transcript,  Questions  308-3  i  4,  pp.  96-97.] 

It  will  be  noted  that  the  check  which  Ms.  Dinnage  initiated  was  to  deter- 
mine whether  there  was  anything  in  the  background  of  the  new  recruit 
which  militated  against  his  employment  There  was  no  suspicion  at  that 
time  on  the  part  of  Ms.  Dinnage  or  Mr.  Barr  that  Mr.  Lancaster  had  been  a 
former  employee  of  Zeller's. 

The  Company  had  more  than  a  passing  interest  in  the  background  of  those 
employed  as  LPOs.  The  mere  suspicion  of  past  trouble  was  enough  for  Mr. 
Barr  to  approve  further  investigation  even  though  he  had  already  hired  Mr. 
Lancaster. 

It  was  clear,  however,  that  Mr.  Lancaster  did  what  he  could  to  keep  secret 
his  past  employment  with  the  Company.  When  Ms.  Dinnage  met  him  on  his 
arrival  in  Cobourg  Mr.  Lancaster  referred  to  the  brother  who  had  had 
"trouble"  with  the  police,  and  indicated  that  as  a  result,  he  had  pledged 
never  to  return  to  Cobourg.  There  was  no  hint  that  he,  himself,  had  ever 
been  connected  with  Zeller's. 

During  his  week  of  training  a  store  supervisor,  Frank  Devaney,  a  long-time 
employee  of  the  Cobourg  operation,  reported  to  Ms.  Dinnage  that  he  remem- 
bered Mr.  Lancaster  as  an  employee  who  had  been  discharged  several  years 
before  for  theft  At  that  point  Ms.  Dinnage  squarely  put  the  question  to  Mr. 
Lancaster:  Had  he  ever  worked  at  the  Cobourg  Zeller's  store?  Mr. 
Lancaster  was  not  ambivalent  about  whether  the  question  was  put  to  him. 
[Transcript,  question  189,  at  pp.  70-71.]  Nor  can  it  be  said  that  he  was 
ambivalent  about  his  answer  He  did  what  he  could  to  brush  the  question 
aside  and,  in  the  result,  gave  the  impression  that  he  had  not  worked  at  the 


Cobourg  store.  Ms.  Dinhage  was  far  more  emphatic  and,  on  this  point,  I 
believe  her  evidence  is  to  be  preferred.  She  indicated  that  Mr.  Lancaster 
said  that  he  had  not  worked  at  Zeller's.  Rather,  he  had  worked  at  the  Wool- 
worth's  store  in  Cobourg.  If  any  of  his  family  had  worked  at  Zeller's,  it 
must  have  one  of  his  older  brothers.  [Transcript,  Question  337,  at  p.  100.] 

Ms.  Dinnage  let  Mr.  Barr  know  what  had  been  reported.  She  did  this  as  part 
of  her  evaluation  of  Mr.  Lancaster's  training.  [It  should  be  noted  that  she 
found  Mr.  Lancaster  to  have  good  potential  as  an  LPO.] 

For  his  part,  Mr.  Barr  visited  Mr.  Lancaster  at  the  Duf  ferin  Mall  store  one 
week  later.  He  did  this  to  get  reaction  from  Mr.  Lancaster  concerning  the 
training  programme,  and  to  face  him  with  Mr.  Devaney's  identification  of 
Mr.  Lancaster  as  a  former  employee  of  Zeller's.  Again,  Mr.  Lancaster 
asserted  that  he  had  never  worked  at  the  Cobourg  store;  Mr.  Devaney  must 
have  known  one  of  Mr.  Lancaster's  brothers.  Mr.  Barr  accepted  the  state- 
ment made  by  Mr.  Lancaster.  After  all,  he  had,  in  effect,  initiated  several 
investigations,  all  of  which  affirmed  Mr.  Lancaster's  position  that  he  had 
never  worked  for  Zeller's. 

The  matter  concerning  Mr.  Lancaster's  link  with  the  Cobourg  store  did  not 
end  with  the  identification  made  and  communicated  by  Mr.  Devaney  to  Ms. 
Dinnage.  Mr.  Devaney  apparently  had  contact  with  Thomas  Dale  Stafford,  a 
manager  at  a  Zeller's  store  in  Scarborough,  and  a  former  employee, 
himself,  at  the  Cobourg  store  when  Mr.  Lancaster  had  worked  there. 
[Indeed,  Mr.  Stafford  had  been  a  supervisor  in  a  department* adjacent  to  the . 
one  in  which  Mr.  Lancaster  worked.  He  knew  Mr.  Lancaster  by  sight,  and  he 
was  aware  of  the  fact  that  Mr.  Lancaster  had  been  discharged  from  Zeller's 
for  theft] 

Mr.  Stafford  checked  the  information  he  had  received  from  Mr.  Devany  with 
the  manager  of  the  Cobourg  store  during  the  period  of  Mr.  Lancaster's 
training.  Mr.  Stafford  was  told  that  identification  had  been  investigated 
and  that  Mr.  Lancaster  was  not  the  person  who  had  been  discharged. 

Not  long  after  this  conversation,  Mr.  Stafford,  as  part  of  regular  discus- 
sions conducted  by  and  between  managers  of  Zeller's  stores,  talked  with 
Jeffrey  Powell,  manager  of  the  Dufferin  Mall  store.  [Transcript,  Questions 
417-420,  p.  117.]  Mr.  Powell  indicated  that  he  had  obtained  a  new  LPO, 
whom  he  identified  as  Mr.  Lancaster,  originally  from  Cobourg. 
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Again,  Mr,  Stafford  raised  a  question  as  to  whether  this  was  the  same  Mr. 
Lancaster  who  had  worked  for  Zeller's  in  Cobourg.  He  asked  Mr.  Powell  for 
a  description,  and  said  that  there  did  seem  to  be  some  similarity.  Mr.  Barr 
was  given  the  same  information  by  Mr.  Powell  that  he  had  been  given  by  Ms. 
Dinnage,  and  Mr.  Barr  told  Mr.  Powell  to  "forget  it";  the  matter  had  been 
checked  and  Mr.  Lancaster  at  the  Dufferin  Mall  was  not  the  same  person 
who  had  worked  in  Cobourg. 

Mr.  Powell,  however,  did  not  leave  the  matter  rest  He  had  further  dis- 
cussions with  Mr.  Stafford.  It  was  agreed  between  the  two  that  on  March 
7, 1984,  Mr.  Stafford  would  come  to  the  Dufferin  Mall  store  to  make  an 
identification 

Mr.  Stafford  met  Mr.  Powell  on  the  morning  of  March  7th  before  the  store 
opened.  They  went  into  the  mall  and  had  a  coffee.  Shortly  after,  Mr. 
Lancaster  came  into  the  mall.  What  follows  is  the  testimony  of  Mr. 
Stafford: 

"  I  got  to  the  store  before  it  opened.  I  went  and  saw  Mr.  Powell, 
and  we  walked  around  the  store  for  a  while,  and  chatted  about 
merchandise  and  so  on.  Mr.  Lancaster  wasn't  in  yet.  We  went  out 
into  the  Mall  to  where  they  have  a  coffee  bar,  and  got  a  coffee,  and 
sat  down  out  in  the  Mall. 


We  carried  on  our  conversation  until  Mr.  Lancaster  came  into  that 
area.  I  noticed  Keith  at  the  time,  and  did  recognize  him. 


He  went  over  to  get  a  coffee,  and  he  got  the  coffee.  He  came  back 
to  the  table  that  we  were  sitting  at,  and  Mr.  Powell  introduced 
him  to  me.  And  at  that  time  1  said,  "I  know  you  already,  don't  I?". 
And  he  said,  "Yes".  And  then  he  said  that  the  store  was  opening, 
and  that  he  had  to  get  to  the  store.  [Transcript,  Questions  635- 
638,  p.  158.] 

The  identification  was  made.  Faced  with  a  person  who  asserted  a  direct 
knowledge,  Mr.  Lancaster  admitted  that  he  had,  indeed,  worked  at  the 
Cobourg  store.  It  was  left  for  Mr.  Powell  to  follow-up  on  the  information 


that  he  had  obtained. 

Mr.  Powell  acted.  He  and  Mr.  Stafford  went  to  the  Dufferin  Mall  office  of 
Zeller's.  From  there,  Mr.  Powell  telephoned  Zeller's  in  Cobourg.  He  tried  to 
obtain  Mr.  Lancaster's  employment  record  from  1969.  Records  of  such  date 
no  longer  were  kept  Next,  Mr.  Powell  telephoned  Mr.  Barr. 

It  was  clear  that  the  decisions  relating  to  the  information  which  Mr. 
Powell  had  obtained  were  to  be  made  by  Mr.  Barr.  This  was  so  even  though 
there  had  been  some  regional  reorganization.  Mr.  Barr  had  hired  Mr. 
Lancaster.  It  was  to  Mr.  Barr  that  Mr.  Lancaster  had  a  primary  duty  to 
report  And,  within  the  Company,  Mr.  Barr  was  recognized  as  a  person  with 
considerable  expertise  in  matter  relating  to  LPOs.  * 

Mr.  Barr  did  not  act  in  a  precipitous  manner.  He  ordered  Mr.  Powell  to  make 
a  "positive"  identification.  Mr.  Lancaster  was  summoned  to  Mr.  Powell's 
office.  Again,  he  was  faced  by  Mr.  Stafford  who  testified: 

I  said  to  Mr.  Lancaster,  "Keith,  we  worked  together  in  the  Cobourg 
store  before."  And  he  said,  "Yes".  And  l-said,  "And  you  were  let 
go  in  the  store  for  theft"  And,  he  said,  "Yes." 

Q.  Was  there  anything  further  said  between  you,  and/or  Mr.  Powell, 
and/or  Mr.  Lancaster  at  that  time? 

A.  Mr.  Lancaster  made  the  comment  that  he  had  received  a  Pardon 
for  what  had  happened  in  Cobourg. 

Q.  Yes,  and  what  was  said  by  you,  or  Mr.  Powell? 

A.  I  don't  think  I  said  anything  because,  like,  at  the  time  I  was  not 
aware  of  the  fact  that  we  had  laid  any  charges,  or  anything,  for  it 
I  just  knew  that  we  had  let  him  go  because  of  theft,  and  when  he 
was  talking  about  a  Pardon,  it  was  a  little  out  of  my  ball  game.  I 
didn't  know  what  he  meant  [Transcript,  Questions  650-652,  pp. 
160-161.] 

There  is  a  difference  in  the  testimony  of  Mr.  Lancaster  and  that  of  Messrs. 
Powell  and  Stafford  as  to  whether  one  or  two  meetings  took  place  in  Mr. 
Powell's  office.  Mr.  Powell  indicated  that  he  asked  Mr.  Lancaster  to  leave 
the  office  after  the  "positive  identification"  had  been  made.  He  telephoned 
Mr.  Barr  to  report;  and  to  obtain  instructions.  In  his  testimony  Mr.  Barr 


stated: 


About  half  an  hour  later  Mr.  Powell  called  me  back  to  advise  me 
that  Mr.  Lancaster  had  admitted  it  was  him  who  had  been  released 
from  the  Cobourg  store  for  stealing,  and,  however,  he  had  a  Pardon, 
and  what  is  a  Pardon,  and  what  do  I  do  next? 


I  advised  him  [Mr.  Powell]  that  a  Pardon  meant  that  a  man  had  a 
previous  Criminal  Record  [and]  a  Pardon  totally  wiped  that  out, 
and  that  that  information  could  not  be  used  against  him  anywhere, 
anytime. 


And  his  next  question  was,"What  do  1  do?"  And,  I  said  that  my 
concern  was  not  so  much  the  Criminal  Record.  It  was  the  fact  the 
man  had  lied  to  me  on  two  occasions  when  1  gave  him  a  chance  to 

come  clean  And,  that  I  could  not  have  somebody  working  for 

me  in  that  position  that  I  could  not  trust  to  tell  me  the  truth,  and 
that  he  was  to  dismiss  him  immediately.  [Transcript,  Questions 
78 1-786,  pp.  189-190.]  . 

Mr.  Lancaster's  version  of  the  office  meeting  with  Mr.  Powell  and  Mr. 
Stafford  is  the  following: 

Mr.  Powell  said,  "Do  you  [Mr.  Lancaster]  know  why  you  were  fired 
[in  1969  from  the  Cobourg  Zeller's  store]? 

A.  [Mr.  Lancaster]  My  previous  employment  with  Zeller's,  when  I 
was  arrested  for  theft  As  I  said,  1  answered  with  a  flat  "Yes',  and 
nothing  further.  Mr.  Powell  responded,  "It  is  not  on  your  Record. 
We  have  spoken  to  Mr.  Barr,  and  you  are  to  be  dismissed  immedi- 
ately." At  this  point,  I  responded  and  said,  "Hold  it  I  have  a  Pardon 
for  that  Record,  and  you  cannot  do  this  to  me.  It  is  against  the  law 
and  you  cannot  do  this."  And  Mr.  Powell  said,  'We  have  spoken  to 
Mr.  Barr,  and  you  are  to  be  dismissed  immediately."  I  asked  him, 
"Have  you  spoken  to  Mr.  Demel  [who  had  assumed  regional  respon- 
sibility in  a  corporate  reorganization]?"  Mr.  Powell  responded, 
"I  spoke  to  Mr.  Barr,  and  you  are  dismissed  as  of  now."  Thereupon, 
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I  was  escorted  to  my  office,  and  asked  to  remove  my  personal 
effects.  [Transcript,  Question  79,  at  pp.  44-45.] 

Mr.  Lancaster  elaborated  somewhat  on  the  grant  of  Pardon  which  he  raised 
with  Mr.  Powell:  "When  1  informed  Mr.  Powell,  and  Mr.  Barr  that  I  had  a 
grant  of  Pardon,  and  that  they  couldn't  treat  me  this  way,  Mr.  Powell 
responded,  'I  am  sorry.  We  just  cannot  have  a  person  like  you  in  this 
position  of  trust'  And,  it  was  at  that  point  that  I  was  formally 
terminated.  I  was  very  upset" 

Mr.  Lancaster  seemed  uncertain  as  to  just  what  "Record"  meant,  as  that 
term  was  used  by  Mr.  Powell.  The  evidence  leads  me  to  the  conclusion  that 
Record  meant  the  Job  Application  Form  which  Mr.  Powell  had  in  hand.  Until 
Mr.  Lancaster  mentioned  the  Pardon,  neither  Mr.  Powell  nor  Mr.  Barr  were 
aware  of  the  fact  that  charges  had  been  laid  and  a  conviction  entered  for 
the  theft  which  had  earlier  occurred. 

In  the  result,  it  is  not  material  whether  one  or  two  meetings  were  held  by 
Mr.  Powell  with  Mr.  Lancaster.  The  essential  facts  are  not  really  in  dis- 
pute. Mr.  Lancaster  was  faced  with  a  positive  identification  by  Mr. 
Stafford.  Mr.  Lancaster  admitted  that  he  had  indeed  been  discharged 
several  years  before  for  theft  from  the  Zeller's  Cobourg  store. 

Mr.  Barr  ordered  the  dismissal  of  Mr.  Lancaster  for  two  reasons:  ( 1 )  The 
truth  about  Mr.  Lancaster's  prior  employment  with  Zeller's  was  sought  on 
the  Job  Application  Form,  and  in  queries  put  to  Mr;  Lancaster  following  his 
employment  Mr.  Lancaster  refused  to  disclose  that  employment  In  his 
view,  such  disclosure  would  have  resulted  in  an  initial  denial  of  job  oppor- 
tunity. (2)  Mr.  Lancaster  was  quite  correct  in  his  judgment  If  he  had  dis- 
closed his  prior  employment  with  Zeller's  and,  in  that  regard,  his  dis- 
charge for  theft,  he  might  not  have  even  had  a  job  interview.  Mr.  Barr  was 
quite  candid  on  this  point  "  [H]e  had  stolen  from  us  before.  He  had  worked 
in  the  Company,  and  he  had  been  fired  from  the  Company,  and  he  would  not 

have  been  rehired  Corporate  policy  is  anybody  who  is  terminated  from 

the  Company  is  not  rehired,  no  matter  what  the  circumstances  are." 
[Transcript,  Questions  974-975,  at  p.  228.] 

All  of  what  was  done  in  relation  to  Mr.  Lancaster  must  be  read  in  the 
context  of  the  position  of  LPO.  The  job  was  one  of  significant  trust  in 
which  a  wide  discretion  was  to  be  exercised.  Mr.  Barr  stated:  "With 
Zeller's,  the  Loss  Prevention  Officers  set  their  own  schedule.  They  have 


total  freedom  of  the  store,  and  nobody  is  checking  up  on  them  at  any  time 
for  anything.  They  are  basically  given ...  the  same  rights  as  an  Executive 
of  the  store.  They  come  and  go  freely,  and  have  access  to  all  parts  of  the 
store  without  question."  [Transcript,  Question  964,  at  p.  225.] 


The  Law 


It  is  clear  that  Mr.  Lancaster  is  a  person  entitled  to  claim  the  right  to  be 
protected  against  discrimination  on  the  basis  of  record  of  offences.  He 
had  been  granted  a  Pardon  which  had  not  been  revoked.  The  Pardon  related 
to  a  charge  and  conviction  for  theft  while  he  was  an  employee  of  Zeller's 
in  Cobourg  more  than  fifteen  years  ago.  It  is  fair  to  say  that  Mr.  Lancaster 
in  the  years  following  the  conviction  fully  rehabilitated  himself.  At  the 
time  that  he  sought  re-employment  at  Zeller's  in  Toronto  in  1983,  he  had 
demonstrated  that  he  was  person  who  could  hold  positions  of  trust  and 
carry  out  those  jobs  with  integrity.  For  its  part,  Zeller's  does  not  really 
contest  these  conclusions. 

Zeller's  discharged  Mr.  Lancaster  through  its  employees,  Messrs.  Powell 
and  Barr  for  essentially  two  reasons:  ( 1 )  Mr.  Lancaster  did  not  answer 
truthfully  questions  put  to  him  both  on  the  Job  Application  Form  and  after 
he  had  been  employed  concerning  prior  employment  with  Zeller's,  and,  (2) 
in  any  event,  Zeller's  simply  wilfnot  rehire  those  who  have  previously 
been  dismissed  for  theft 

The  first  question  that  I  must  answer  is  whether  Mr.  Lancaster  was 
discriminated  against  in  employment  because  of  his  record  of  offences. 
Mr.  Lancaster  was  of  the  view  that  the  conviction  for  theft  and  the 
subsequent  pardon  expunged  all  later  use  of  the  facts  relating  thereto. 

The  strongest  evidence  going  to  the  Company's  concern  about  Mr. 
Lancaster's  prior  record  of  offences  is  the  question  on  the  Job  Application 
Form  that  asked  quite  directly:  "Have  you  ever  been  charged  with  or  con- 
victed of  a  criminal  offence?  If  so  give  details."  It  is  clear  that  if  Mr. 
Lancaster  had  answered  the  question  in  the  affirmative,  the  facts  relating 
to  the  conviction  would  have  been  disclosed,  and  the  Company  would  not 
have  employed  him.  Clearly,  a  prima  facie  case  would  have  been  estab- 
lished. And,  if  the  Company  had  used  the  conviction  ana  conviction  to  deny 
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an  employment  opportunity,  even  though  it  constituted  only  one  factor  in 
the  overall  decision-making  process,  a  violation  of  Section  4(1)  of  the 
Code  would  have  occurred.  [See,  Ronald  O'Brien  v  Ontario  Hvdro.  Canadian 
Human  Rights  Rep.  D/504,  at  14609,  June  22, 1981,  decision  of  Professor 
Cumming.] 

Counsel  for  the  Commission  cited  and  placed  some  considerable  reliance 
on  the  British  Columbia  Board  of  Inquiry  decision  in  Leslie  James 
McCartney  v  Woodward  Stores  Ltd.r  Canadian  Human  Rights  Rep.  D/113, 
decision  of  Lynn  Smith,  Sept  7, 1982,  affirmed,  B.C.  S.Ct,  Canadian  Human 
Rights  Rep.  D/1325,  March  24, 1983. 

That  decision  involved  application  of  the  Human  Rights  Coder  R.S.B.C.  1979, 
c.  186,  sections  8(1)  and  (2)  which  affirmed  the  right  of  every  person  to 
equality  of  opportunity  in  respect  to  occupation  and  employment  "unless 
reasonable  cause  exists  for  the  refusal  or  discrimination."  In  this  regard, 
section  8(2)(d)  provided:  "A  conviction  for  a  criminal  or  summary  convic- 
tion shall  not  constitute  reasonable  cause  unless  the  charge  relates  to  the 
occupation  or  employment,  or  to  the  intended  occupation,  employment, 
advancement  or  promotion  of  a  person." 

The  Complainant  had  been  arrested,  charged,  and  convicted  on  a  charge  of 
theft  of  under  $50.00  when  he  was  seventeen  years  old.  [The  theft 
involved  three  shirts.]  Some  eight  years  later  the  Complainant  sought  and 
obtained  employment  at  the  Respondent's  department  store  in  the  stock- 
room. In  connection  with  the  job  application  form,  the  Complainant  was 
asked  whether  he  had  ever  been  convicted  of  a  criminal  offence  that  may 
relate  to  employment  If  the  answer  were  in  the  affirmative,  then  the 
Complainant  was  required  to  give  details.  The  failure  to  provide  accurate 
information  constituted  grounds  for  dismissal.  The  Complainant  answered 
that  he  had  never  been  convicted  of  an  offence.  Moreover,  the  Complainant 
falsified  dates  of  previous  employment  so  that  the  conviction  and  the  time 
spent  incarcerated  would  not  be  disclosed.  In  the  result,  he  was  given  the 
job.  For  more  than  a  year  he  served  well;  he  was  seen  as  a  good  employee. 
He  then  applied  for  a  promotion. 

Incident  to  the  promotion  the  Respondent  required  a  security  check.  The 
Complainant  gave  his  permission  for  the  check.  The  Respondent  then 
discovered  the  conviction  and,  as  a  result,  dismissed  the  Complainant 


The  Board  of  Enquiry  made  the  following  findings: 

The  Respondent  confirmed  that  the  Complainant's  employee  record 
was  good  and  that,  had  it  not  been  for  the  information  about  the 
criminal  record,  the  Complainant  would  have  been  successful  in 
obtaining  the  promotion  he  sought  because  he  was  the  only 
candidate  from  within  the  organization. 

Ms.  Embree  asked  whether  the  Complainant  would  have  been  hired 
by  the  Respondent  in  the  first  place  if  he  had  disclosed  his  con- 
viction on  the  application  form.  The  Respondent  replied  that  the 
Complainant  would  not  have  been  hired;  he  would  have  had  only  a 
"counter  interview"  (a  discussion  with  the  clerk  whose  job  it  is 
to  distributed  and  collect  the  application  forms)  and  would  not 
have  been  called  in  for  a  specific  job  interview.  The  Respondent 
noted  particularly  that  the  Complainant  had  indicated  an  interest 
in  grocery  stock  and  stocking  on  his  application  form  and  there- 
fore certainly  would  not  have  been  considered  for  that  type  of 
job.  During  further  discussion  about  whether  there  might  have 
been  some  positions  open  to  the  Complainant  in  the  Respondent's 
operation,  various  possibilities  were  raised  such  as  clerical  or 
data  processing  jobs,  but  the  Respondent  said  in  the  end  that  even 
those  jobs  were  not  an  option  because  they  involved  an  earlier 
starting  time  than  the  rest  of  the  staff  so  that  the  store  would 
be  "very  vulnerable".  The  furniture  stocking  position  which  the 
Complainant  had  held,  because  it  involved  "back  of  the  house' 
access,  was  also  seen  as  a  sensitive  one.  At  one  point,  Ms.  Embree 
testified,  the  Respondent  said  that  there  was  no  place  for  the 
Complainant  in  the  organization.  Qj±.  D/1115  at  39787-9788.] 

The  Respondent  argued  that  the  dismissal  did  not,  as  such,  flow  from  the 
conviction.  Rather,  it  was  based  on  the  misrepresentation  made  by  the 
Complainant  in  his  job  application  form,  namely,  that  he  had  never  been 
convicted  of  an  offence  that  might  bear  upon  his  employment.  In  the 
result,  the  Board  of  Inquiry  found  that  it  was  not  the  application  represen- 
tation, but  the  conviction  itself  which  was  of  primary  concern  to  the 
Respondent.  [See,  398 1 5,  suDxa,] 

Considering  all  of  the  evidence  ,  I  must  conclude  that  the  con- 
viction for  shoplifting  was  an  important  factor  in  the  Respon- 
dent's decision  to  dismiss  the  Complainant.  There  is  no  reason 
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to  think  that  the  misrepresentation  was  not  also  important  in  the 
decision-making;  but  the  content  of  the  misrepresentation  was 
not  a  neutral  factor.  In  fact,  it  seems  most  probable,  from  the 
Respondent's  actions  and  from  its  policy  not  to  hire  persons 
convicted  of  shoplifting,  that  even  if  the  Complainant  had  revealed 
the  conviction  but  had  been  hired  through  administrative  error, 
when  the  conviction  was  discovered  he  would  still  have  been  dis- 
missed. [Emphasis  added.] 

The  mandate  of  the  B.C  Human  Rights  Code,  said  the  Board  of  Inquiry,  was 
that  an  employer  could  not  base  an  employment  decision  on  a  record  of 
offence  which,  even  on  its  face  had  a  relationship  to  the  job  in  question. 
Rather,  the  employer  is  required  to  probe  the  underlying  facts  in  terms  of 
the  relationship  between  the  conviction  and  employment.  It  is  not  enough 
that  a  person  seeking  a  job  as  a  driver  had  been  convicted  of  impaired 
driving.  Rather,  the  employer  is  required  to  determine  the  facts  in 
relation  to  the  charge  and  the  bearing  that  those  facts  have  on  the  job 
being  sought. 

Applied  to  the  matter  before  it,  the  Board  of  Inquiry  set  out  a  number  of 
tests  designed  to  define  the  relationship  between  conviction  and  job: 

1.  Does  the  behaviour  for  which  the  charge  was  laid,  if  repeated, 
pose  any  threat  to  the  employer's  ability  to  carry  on  its  business 
safely  and  efficiently? 

2.  What  were  the  circumstances  of  the  charge  and  the  particulars 
of  the  offence  involved.  For  example,  how  old  was  the  individual 
when  the  events  in  question  occurred,  were  there  any  extenuating 
circumstances? 

3.  How  much  time  has  elapsed  between  the  charge  and  the  employ- 
ment decision?  What  has  the  individual  done  during  that  period  of 
time?  Has  he  shown  any  tendencies  to  repeat  the  kind  of  behaviour 
for  which  he  was  charged?  Has  he  shown  a  firm  intention  to 
rehabilitate  himself?  [<19841] 

Utilizing  these  tests,  the  Board  of  Inquiry  reinstated  the  Complainant  to 
his  previous  job.  At  the  same  time,  however,  the  Board  of  Inquiry  denied 
him  the  promotion,  even  though  more  than  eight  years  had  passed  between 
conviction  and  dismissal.  "I  also  conclude  that  the  conviction  is  suff ici- 


ently  related  to  the  maintenance  job  on  the  night  shift  at  the  Park  Royal 
store  [the  job  promotion  sought  by  the  Complainant]  to  provide,  reasonable 
cause  for  the  Respondent  to  refuse  the  promotion.  The  fact  that  the  Park 
Royal  job  required  a  security  check  while  the  Oakridge  position  did  not 
points  to  a  greater  measure  of  caution  as  appropriate.  The  Complainant 
proved  himself  as  a  good  employee  in  the  Oakridge  job.  He  also  proved 
himself  capable  of  untruthfulness  at  the  hearing,  and  in  the  statements 
about  his  activites  between  1970  and  1971  on  the  application  form.  There- 
fore, bearing  in  mind  that  'reasonable  cause'  must  be  measured  by  an 
objective  test . . . ,  I  conclude,  in  the  light  of  all  the  evidence,  that  the 
Respondent  did  not  contravene  the  Code  in  refusing  the  promotion.  (I 
hasten  to  add  that,  in  my  view,  should  the  Complainant  continue  to  main- 
tain a  clean  criminal  record  and  a  good  record  as  an  employee  with  the 
Respondent,  there  will  come  a  time  when  the  Respondent  would  contravene 
the  Code  in  refusing  the  Complainant  a  promotion,  even  if  the  position 
sought  did  require  a  security  check.)"  [39844.  Emphasis  added.] 

The  decision  of  the  B.C.  Board  of  Inquiry,  which,  as  I  said,  was  affirmed  by' 
the  B.C.  Supreme  Court,  is  instructive  even  though  the  statutory  language 
is  different  from  that  before  me.  First,  the  Board  of  Inquiry  made  the 
factual  determination  that  a  significant  element  in  the  decision  to  dis- 
charge the  Complainant  was  the  conviction  itself.  In  the  matter  before  me 
it  is  not  the  conviction  flya  conviction  which  caused  Zeller's  to  act  against 
Nr.  Lancaster.  Indeed,  it  is  fair  to  say  that  neither  Mr.  Powell  nor  Mr.  Barr 
were  aware  of  the  conviction  in  terms  of  what  led  them  to  discharge  Mr. 
Lancaster. 

As  I  said  earlier,  the  concern  of  Mr.  Barr,  who  made  the  decision  to 
discharge  was  twofold:  (1)  Mr.  Lancaster  did  not  disclose  on  his  Job 
Application  Form  that  he  had  previously  worked  for  Zeller's.  (2)  The 
Company  had  a  policy  not  to  employ  any  person  whom  it  had  discharged  for 
theft 

Second,  in  the  British  Columbia  matter,  the  Board  of  Inquiry  did  not 
disregard  the  misrepresentation  made  by  the  Complainant  in  his  job 
application  It  said,  however,  that  a  significant  element  of  what  moti- 
vated the  Respondent  was  the  conviction  itself.  Nonetheless,,  the  Board  of 
Inquiry  considered  the  misrepresentation  in  determining  whether  the 
Complainant  was  entitled  to  claim  the  position  of  promotion  involving  a 
measure  of  trust  In  the  result,  the  Board  of  Inquiry  denied  the  promotion 
even  though  more  than  eight  years  had  passed  between  conviction  and 


discharge. 


The  misrepresentation  made  by  Mr.  Lancaster  concerning  his  past  employ- 
ment with  Zeller's  was  a  matter  central  to  the  kind  of  job  which  he  was 
seeking.  Indeed,  Mr.  Lancaster,  himself,  recognized  this  when  he  explained 
the  reason  for  not  disclosing  the  truth.  He  hoped  that  he  could  prove  him- 
self on  the  job. 

Third,  the  B.C.  Board  of  Inquiry,  in  the  result,  denied  the  Complainant  the 
promotion  because  it  involved  an  area  of  sensitivity.  In  the  matter  before 
me  the  very  nature  of  Mr.  Lancaster's  position  was  one  of  great  sensitivity. 
He  was  charged  with  loss  prevention  at  the  Dufferin  Mall  store  of  Zeller's. 
He  was  in  effect  free  to  move  about  the  store  as  he  chose.  He  was  the 
person  designated  to  monitor  customers,  employees,  and  management 
itself  in  the  store.  It  was  appropriate  for  Zeller's  to  want  accurate 
information  concerning  the  background  of  its  LPOs,  including  whether  they 
had  worked  before  for  the  Company. 

Yet,  what  of  the  decision  on  the  part  of  Zeller's  not  to  rehire  any  person 
whom  it  had  discharged  for  theft?  Counsel  for  the  Commission  cited  Gould 
Manufacturing  of  Canada  and  United  Steel  workers.  (1972)  1  LAC.  3 1 4 
(Shime).  The  issue  was  one  arising  as  a  labour  arbitration  under  a  collec- 
tive agreement.  The  question  was  whether  the  employer  had  just  cause, 
within  the  meaning  of  the  collective  agreement,  to  discharge  an  employee 
who  had  falsified  a  job  application  form  concerning  prior  convictions.  The 
employer  discharged  the  employee  because  of  the  employment  form 
misrepresentation  and  due  to  its  good  faith  concern  for  its  female 
employees.  The  Grievor  had  been  convicted  several  years  before  of  the 
offence  of  rape. 

Mr.  Shime  found  that  the  employer  did  have  cause  to  discharge  the  Grievor. 
"Thus,  the  Grievor's  false  application  affected  the  company's  interest  in 
being  able  to  make  an  informed  and  calculated  choice  from  among  the 
different  applicants.  Further,  the  company  acted  quickly  upon  learning  of 
the  record  and  discharged  the  Grievor."  In  the  exercise  of  his  statutory 
powers  under  the  Labour  Relations  Act,  Mr.  Shime  at  p.  3 18  changed  the 
penalty  and  reinstated  the  Grievor. 

The  matter  before  Mr.  Shime's  board  of  arbitration  was  quite  different 
than  the  matter  before  me.  Mr.  Shime  dealt  with  the  broad  question  of 
"just  cause".  I  must  deal  with  the  question  of  discrimination  on  a  stated 


prohibited  ground  Yet,  even  in  terms  of  just  cause,  Mr,  Shime  sustained 
the  judgment  of  the  employer.  That  judgment  was  changed  only  in  the 
exercise  of  specific  statutory  authority  given  in  labour  arbitrations. 

What  may  be  relevant  to  the  issue  before  me  is  Mr.  Shime's  recognition  of 
an  employer's  right  to  have  all  relevant  and  lawfully  permissible  infor- 
mation before  it  in  coming  to  a  judgment. 

Yet,  what  I  cannot  dp  is  question  the  employer's  substantive  decision  not 
to  rehire  employees  whom  it  has  discharged  for  theft.  Mr.  Shime  could  do 
this  in  the  context  of  interpreting  the  just  cause  provision  of  the  collec- 
tive agreement  In  closing  argument,  Counsel  for  the  Commission  seemed 
to  make  it  clear  that  an  employer  is  free  to  maintain  a  policy  of  not 
rehiring  persons  dismissed  for  stealing  from  the  company.  Where, 
however,  the  theft  results  in  a  charge  and  a  conviction,  then  Counsel 
seemed  to  say  that  the  employer  may  not  rely  upon  the  same  policy. 
[Transcript,  pp.  288-289]. 

I  cannot  accept  Commission  Counsel's  submission.  That  which  Section  4(1) 
of  the  Code  prohibits  is  discrimination  on  the  basis  of  record  of  offences. 
The  clear  meaning  of  this  to  me  is  that  an  employer  is  not  free,  within  the 
meaning  of  the  definition  of  record  of  offences,  to  discriminate  in  employ- 
ment on  the  basis  of  a  conviction.  It  is  the  conviction  used  as  the  deter- 
miner of  employment  that  the  Section  is  designed  to  reach.  Moreover, 
what  the  employer  cannot  do  directly,  cannot  be  achieved  by  indirection. 
[Section  8.] 

Commission  Counsel  seemed  to  argue  that  an  inquiry  into  the  underlying 
facts  relating  to  a  conviction  represents  discrimination  by  indirection. 
In  some  instances,  there  may  be  validity  to  the  argument.  But  the  facts  of 
the  matter  before  me  are  controlling.  Zeller's  made  no  superficial  judg- 
ment based  on  the  conviction  as  such.  Indeed,  it  did  not  know  of  the 
conviction  until  after  the  decision  to  discharge  had  been  made.  Its  concern 
was  to  know  in  detail  the  background  of  its  LPOs,  an  admittedly  sensitive 
position  within  the  company. 

The  corporate  decision  not  to  rehire  employees  dismissed  for  theft  had  no 
connection  with  conviction  for  an  offence.  Zeller's  was  interested  in 
implementing  a  policy  relating  to  loss  prevention.  It  was  the  fact  that  Mr. 
Lancaster  had  been  an  employee  of  Zeller's  at  a  point  in  time  and  that  he 
had  been  dismissed  for  theft  which  caused  the  company  to  act. 


-27- 


1  am  compelled  to  the  conclusion  that  the  Commission  did  not  establish 
that  there  was  discrimination  against  Mr.  Lancaster  because  of  his  record 
of  offences  within  the  meaning  of  Section  4(1)  of  the  Code.  In  saying  this, 
I  want  to  emphasize  that  I  fully  recognize  that  the  facts  speak  clearly  to 
the  point  that  Mr.  Lancaster  has  rehabilitated  himself  and  is  a  productive 
member  of  the  community.  My  decision  Is  based  on  an  interpretation  of  the 
Code;  that  is  the  scope  of  my  jurisdiction.  I  do  not  have  the  power  to 
render  a  decision  as  to  whether,  for  example,  Mr.  Lancaster  was  discharged 
for  just  cause.  I  must  determine  whether  he  was  discriminated  against 
within  the  meaning  of  Section  4(  1 ).  I  find  that  he  was  not  discriminated 
against  within  the  meaning  of  Section  4(1).  Nor,  can  it  be  said  that  the 
Company  achieved  indirectly  what  it  could  not  achieve  directly  in  violation 
of  Section  8  of  the  Code. 


ORDER ' 


For  the  reasons  set  out  above,  I  set  aside  the  Complaint 


IT  IS  SO  ORDERED.  • 


DATED  THIS  jf  DAY  OF  FEBRUARY,  1986  AT  TORONTO,  ONTARIO. 


Dr.  D.J.  Baum 
Board  of  Inquiry 


r 


